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JURISDICTION
This Court has jurisdiction over this matter pursuant to Utah Code 78-2a-3
THE APPLICABLE STANDARD OF REVIEW.
Summary judgment is appropriate only when no genuine issues of material fact exist and
the moving party is entitled to judgment as a matter of law. Utah R.Civ.P. 56(c); Hiqqins.
855 P.2d at 235. Because entitlement to summary judgment is a question of law, the Court
should accord no deference to the trial court's resolution of the legal issues presented.
Hiqqins. 855 P.2d at 235; Ferree v. State. 784 P.2d 149, 151 (Utah 1989). The Court
should determine only whether the trial court erred in applying the governing law and
whether the trial court correctly held that there were no disputed issues of material fact."
Ferree. 784 P.2d at 151 (citing Bushnell Real Estate. Inc. v. Nielson. 672 P.2d 746, 749
(Utah 1983); Bowen v. Riverton City. 656 P.2d 434, 436 (Utah 1982)).
FACTS
Plaintiff contacted Defendant regarding the purchase of a piece of real estate located on
Horseshoe Bend Road East and South of Vernal Utah.
Defendant stated a willingness to sell.
Defendant made an offer and Plaintiff accepted the offer of $1300.00
Plaintiff acquired the funds and called Defendants to consummate the agreement offering
Defendants a check for the agreed price of $1300.00.
Defendants stated that they preferred to be paid in cash.
Plaintiff stated that it would take a couple of days to convert the check to cash.
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Plaintiff obtained the cash, called Defendant's and again made the offer of $1300.00 in
cash.
Defendants at first agreed to the sale and stated that they were going out of town and
would be available to consummate the sale the following Monday.
Defendant's called later the same date and stated that they would not sell the property.
Plaintiff and Defendant's had an agreement.
Plaintiff twice made an offer of cash.
Twice Defendant accepted the offer.
It is Plaintiff's position that a contract existed, that there was an offer, an acceptance of
that offer and consideration advanced.
It is further Plaintiffs position that in refusing to sell Defendants failed to perform on the
agreement.
Upon Defendant's failure to perform Plaintiff filed the instant matter in 8th District Court.
Defendant's moved for summary judgement arguing among other things; Statute of frauds,
Estoppel, a grant of attorneys fees, etc.
Plaintiff filed an objection arguing that if there is even one issue of fact left unresolved
summary judgement is not appropriate.
The court summarily granted summary judgement without any evidentiary hearing, or any
other type of hearing.
ISSUES ON APPEAL
Issue Number 1: Is summary judgement appropriate?
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Issue Number 2: Did an oral contract exist?
Issue Number 3: Is an oral contract enforceable?
Issue Number 4: Is the statute of frauds appropriate?
Issue Number 3: Is Estoppel appropriate?
Issue Number 5: Are the Defendant's entitled to Attorney fees?
ARGUMENT
The framers of our constitution recognized that access to the courts for the
settlement of disputes is essential to a well ordered society. Art. I, Sec. 11 of our
Constitution provides: Courts open — Redress of injuries. All courts shall be open, and
every person, for any injury done to him in his person, property or reputation, shall have
remedy by due course of law, which shall be administered without denial or unnecessary
delay;

The mere privilege of filing an action only to be summarily rejected and turned

out of court may not seem to give much substance to that constitutional assurance to one
who seeks an adjudication on and redress for a wrong he claims to have suffered.
Nevertheless, the party so accused (defendant) likewise has rights to be asserted and
protected. Among these are the right to move for a summary judgment, which challenges
the contentions of the adverse party (plaintiff), saying in effect: even if the facts are as you
claim, they do not establish any legal basis for recovery. When this is done, it is not to be
questioned that, if upon analysis of the claims made, it appears to the court that even if
they are true, the party would not be entitled to prevail, the summary judgment should be
granted in order to save the time, trouble and expense of a trial which could only arrive at
Appellant's Opening Brief
Case No. 20010713-CA
Page 3 of 7 pages

that same conclusion. However, inasmuch as the party moved against is being defeated
without the privilege of a trial, the court should carefully examine the pleadings and other
submissions, and the contentions the party makes thereon, to see whether, if they were
resolved in his favor, he would be entitled to recover; and if it so appears, the motion for
summary judgment should not be granted against him.
In reviewing a grant of summary judgment, the Court should view the facts and all
reasonable inferences drawn therefrom in the light most favorable to the nonmoving party.
Higgins v. Salt Lake County. 855 P.2d 231, 233 (Utah 1993).
It is the Plaintiffs position that the trial court erred because there are genuine
issues of material fact relating to the agreement made between the parties.
In the instant matter there was no discovery, hearing or any attempt on the part of
the court to determine the facts. The court simply summarily granted Defendants' motion
for summary Judgement. It is without question that the affirmative defenses and other
issues raised by the Defendants created many questions of fact that required adjudication.
It is well settled that if there is even one issue of fact left unresolved summary judgement
is not appropriate.
Whether or not an actual enforceable contract is one of the issues of fact left
unresolved. As stated in the facts, Plaintiff contacted Defendants indicating that Plaintiff
was interested in purchasing the property. Defendants agreed to sell for $1300.00.
Plaintiff Twice made an offer of consideration. Twice Defendants accepted Plaintiffs offer
of consideration. Then for no apparent reason Defendants failed to perform on the offer
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and acceptance. The trial court erred because the trial court failed to ascertain if a
contract existed, if an agreement existed as to price, if consideration was offered, if the
Defendant's failed to perform on the agreement.
If an oral contract existed then the court can enforce an oral contract.
This court has recognized that "agreements are enforceable even though there is
neither a written memorialization of that agreement nor the signatures of the parties,
unless specifically required by the statute of frauds. Murray v. State. 737 P.2d 1000,1001
(Utah 1987).
It is a basic and long-established principle of contract law that agreements are
enforceable even though there is neither a written memoralization of that agreement nor
the signatures of the parties, unless specifically required by the statute of frauds. 17 Am.
Jur.2d Contracts § 67 (1964).
Certain agreements void unless written and signed. The following
agreements are void unless the agreement, or some note or memorandum
of the agreement, is in writing, signed by the party to be charged with the
agreement: (5) every agreement authorizing or employing an agent or broker
to purchase or sell real estate for compensation; Utah Code 25-5-4.

In the instant matter neither party employed an agent or broker so the statue of
frauds does not apply. Determining whether there is an original promise (not subject to the
statute of frauds) requires an assessment of the intention of the parties. This of course
raises questions of fact to be determined from the words of the promise, the situation of the
parties, and the surrounding circumstances. Given the circumstances here, where there
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was no discovery or evidence on these matters, the district court erred in granting summary
judgement.
As to the Affirmative defense of equitable setoppel:
The necessary elements of equitable estoppel are: "(1) a statement,
admission, act, or failure to act by one party inconsistent with a claim later
asserted; (2) reasonable action or inaction by the other party taken on the
basis of the first party's statement, admission, act, or failure to act; and (3)
injury to the second party that would result from allowing the first party to
contradict or repudiate such statement, admission, act, or failure to act." D,
896 P.2d 644 (Utah App. 1995)
Again, given the circumstances here, where there was no discovery or evidence on
these matters, the district court erred in granting summary judgement.
In fact there was no discovery or evidence on any of the matters raised by the
Defendants thus the district court erred in granting summary judgement.
As to the Defendants' asking for attorneys fees:

Utah adheres to the well-

established rule that attorney's fees generally cannot be recovered unless provided for by
statute or by contract." White v. Fox. 665 P.2d 1297, 1299 (Utah 1983) (quoting Turtle
Management. Inc. v. Haggis Management. Inc.. 645 P.2d 667, 671 (Utah 1982)). In the
instant matter there exists no statute or contract providing for the payment and/or recovery
of attorney fees by either party.
Wherefore, the Plaintiff having established by law and fact that there are issues of
fact left unresolved the district court erred in granting summary judgement. Therefore the
Plaintiff requests that the Court find in favor of the Plaintiff and remand the instant matter
back to the trial court for further proceedings consistent with this finding.
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February 21,2002

Thomas Smith

Written decision requested
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